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Any person aggrieved by this Order-In-Appeal may file an appea! or revision application, as the
may he against such order, to the appropriate authority in the following way -
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ision application to Government of India
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A revision application lies to the Under Secretary, to the Govl. of India, Revision Application Unit
istry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Dethi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
projiso to sub-section (1} of Section-35 ibid ¢

733

{ii)

wa

JfmaEE & o emPmREEwfEETeTIR. o HIEEET Ul

S TR TSR A ATSTA T EY 1 e S (IR F e | E AUCT R | A I wugwiTRarfpMEREmT  ar
iR @ JRIFTELE | '

In case of any loss of goods where the |oss occur in ransit from a factory to a warehouse or to
ther factory or from one warehouse to another during the course of processing of the goods in a
ehouse or in storage whether in a factory or in a warehouse.
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(A)  In casp of rebate of duty of excise on goods exported to any country or territory outside
India &f on excisable material used in the manufacture of the goods which are exported
to any|country or territory outside India.
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(B)  In case of goods exported outside India export 10 Nepal or Bhutan, without payment of
duty.
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{c) Credif of any duty allowed to be utilized towards payment of excise duty on final
produfts under the provisions of this Act or the Rules made there under and such order
is pasbed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the|Finance {No.2} Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule [9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two cppies each of the OO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EH of CEA, 1944, under Major Head of Account.
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The rpvision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

A yes, Sl Sarad gew vaadieaniieliy ~gafin e ¢ ufaadier -
Appeal to Clistom, Excise, & Service Tax Appellate Tribunal.

{1) B2y [SeTen ebAfifm, 1944 A1 R 3541 /355 B And—
Undel Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(a)  To thg west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"flogr,BahumaliBhawan, Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i} (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

aft su andw ¥ wd e Al BT IEAG DG R W U@AS yS NTE B [ PR W1 IEIE S
an W o wildy 3a a2 & Ba g el ik faea ud) el @ and b Ry aoniZefd el
S fRERORY U A A B TREEE) U andan P wnal €

In case of the order covers a number of oider-in-Original, fee fer each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled ta avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related malter contended in the
Customs, Excise & Service Tax Appellate Tiibunal (Procedure) Rules, 1982,
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eI AT Denand) Qaﬁé‘(}’enalty) B % UHSTHIRT 3T 1 | BT, Btm'dvr!}lt[éa‘mm
FUSTIUR (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of lhe Finance Act,
1994)
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For an:appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit Is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Cenlral Excise Act, 1944 Section 83 & Section 86 of the Finance Act. 1994)

Under Central Excise and Service Tax, “Duty demanded” shalt include:
(xiii) amount determined under Section 11 D;
(xiv) amount of erroneous Cenvat Credit taken;
(xv) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
hity alone is in dispute.”
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ORDER-IN-APPEAL

he present appeal has been filed by M/s. Suvarng Infrastructure,

—

Karan Nagar Road, Kadi, Mehesana, Ciujurat - 382 715 (hereinalter referred
to as 1hb appellant) against Order in Original No. GNR Comm’ate/ST/AC-
MES/Khdi/06/2020-21  dated  12.06.2020  [hereinalter relerred 10 as
“impughed order”| passed by the Assistant Conunissioner, Hgrs., CGST,
Gandhipagar Commissionerate |hereinalter relerced (o as Tadjudicating

auithorify”|.

2. The facts of the case, in brief, is that the appellant was having Service
Tax Rdgistration No. AOGPP7592ASDO0Y tor providing “Construction of
Resideptial Complex Services”. During the course of audit of the records of
the apfellant by departmental otficers covering the period from July, 2013 (o
March] 2017, a specimen set ol documents was stibmitted by the appellant
and it fwas observed that the appellunt had made a development agreement
with ope Lilaben Chimanbhai Darji and one Satleshbhai Baldev Yatel (Land
Ownetf), who made a sales agreement with Liluben Chimanbhai Parji
separafely. The developmenl agreement indicated that the appetlant had
develdped/constructed the above house and also provided the materiad, which
was rdquired for construction. The total cost of construction/development ol
the house alongwith material is Rs.17,98,000/-. Examination of the sale
agreement indicated that the Saileshbhai Baldev Patel (Land Owner) had
made |sale agreement of residential plot o Lilaben Chimanbhai Darji lor

Rs.1,02,000/-. .

2.1 |The department was of the view that the appeltant had
devetpped/constructed  the above house and also provided the material
requifed for construction. Therefore, as per the Service Tax Rules, 1094 1l
appedred that the service provided by the appellant fulls under the category ol
Worls Contract Service and not under Construction of Residential Complex

Serviges.

PECELM 'V:\
Wl

)
%:;




[

F N GATPL/COMSTIOIR/2020

2.2 The appellant did not agree with the audit objection and contended that
they are doing development/construction ol building/complex and they are
providing the construction services. They had made construction agreement
with the buyers ol residential and commercial properties. They make a land
agreement along with the construction agreement. There was no row house
above 2000 Sq. Ft and therefore, they are not liable to pay service tax in view

of Budget, 2013.

2.3 As per Sr.No.12 of Notification No. 26/2012 dated 20.6.2012, the
builder or developer undertaking cuns[rulcli(m ol commercial or residential
unit can pay service tax on 30%/25% of the value if the value includes the
land value. Therelore, the reply of the appellant was not accepled by the audit
and it was found that the service provided by them appeared to fall under
Works Contract Service. The appellant had allegediy not/short paid Service
Tax amounting to Rs.30,67,298/- during the period from July, 2013 to March,
2017. Accordingly, the appellant was issued a Nolice bearing No. VI/1(b}-
13/AP-68/Cir-X/17-18 dated 10.08 2018 calling upon them to Show Cause as

to why :-

i) Service Tax amounting to Rs. 30,067,298/ should not be demanded
and recovered from them under the proviso to Section 73 (1) of the
Finance Act,1994 | |

i)  Iaterest at the appropriate rate should not be recovered under
Section 75 of the liinance Act, 1994,

iii)  Penalty should not be imposcd on them under Section 77 and 78 of

the Finance Act, 1994,

3. The said SCN was adjudicated by the adjudicating authority vide the
impugned order wherein he has :

A} Confirmed the demand of Service Tax amounting (o
Rs.30,67.298/- and ordered recovery under the provisions of
Section 73(2) of the Finance Act, 1994 by invoking the
extended period;

B) Ordered recovery of interest under Section 75 of the

Finance Act, 1994;
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C) fmposed penalty of Rs.10,000/- under the provisions of
Section 77(2) of the Finance Act, 1994 and

D) Imposed penally of Rs.3,04,780/- ) 50% as per the
proviso to Sectibn 78 (1) of the Finance Act, 1094 for the
period from July, 2013 1o 14.05.2013;

E) Imposed a penalty ol Rs.24,37,739/- (0 100% as per
Section 78 (1) of the Finance Act, 1994 for the period from

15.05.2015t0 31.03.2017,

4. Algrieved with the impugned order, the appellant firm has filed the

instant dppeal on.the following grounds:

i) They had a contract service for one project named “Kanha Sparsh”
of M/s.Janaki Developers, a partnership firm, for construction of

the flat and got registered under the category of residential complex

service and discharged service lax.

ii) | The impugned explanation was to principally bring about parily in
various forms of arrangements entered into between the builders
and prospective buyers [or the purpose ol levy of service tax, The
object was to obliterate the distinetion between a person who
engages a builder to construct a unit for him and a person who
enters into an arrangement (o purchase a unitin a complex, which is
under development, from a builder, The purpose of introducing the
impugned explanation has been explained in a Circular dated

26/02/2010 issued by the CB1:C.

iii)| The measure of tax must have a nexus with the object ol tax and 1t
would be impermissible to expand the measure of service tax (o
nclude clements such as the value of poods because it would result
in extending the levy of service tax beyond its object and would
impinge in the legislative lelds reserved for State Legislatures.
They rely upon the decision of the Hon’ble Supreme Court in the
case of BSNL Vs. UOI reported at (2000) 3 SCC 1 -= 2006 (2) S'TR
t61 (SC).

Undisputedly, the contract  belween — a buyer and a

builder/promoter/developer in development and sule of a complex
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is a composite one. The arrangement is not for procurement of
services simplicitor. An agreement between a {lal buyer and the
developer/builder is essentially one of purchase and sale of
developed property. But by legislative ficlion agreements entercd
into prior to completion of a project and/or construction af a unit
are imputed with a characler of a service conlracl, However,
indisputably the arrangement betwceen the buyer and builder is a
composite one which involves not only the element of services but
also goods and immovable property. 'I‘hus; while the legislative
competence of the Parfiament to tax the element of service involved
cannot be disputed, the levy itself would fail, if it does not provide
for a mechanism to ascertain the value of the services component
which is the subject of levy. Clearly service tax cannot be levied on
the value of the undivided share of land acquired by the buyer of a
dwelling unit or on the value of goods which are incorporated in the
project by the developer. Levying tax on the constituent goods or

land would intrude into the legislative field reserved for the States

under List-11 of the 7" Sehedule to the Constitution of India.

Rule 2A of the Rules provides for mechanism to ascettain the value

‘of services in a composite works contract involving services and

goods, it however, does not cater Lo determination of value of
services in case of composite contract which also invelves sale of
fand. The gross consideration charged by a builder/developer (rom
a buyer would not only include an element of goods and services
but also the value of undivided share of fand which would be
acquired by the buyer. |

It was stated that the appellant is entitfed to abatement to the extent
of 75% and only 25% of the gross amount charged by a builder
from a flat buyer is charged Lo service tax. It was suggested, on
behalf of the Revenue, that the value of the immovable property in
goods incorporated in the works contract stood exchuded. This issue
stands concluded against the Revenue in the case of Commissioner
of C.Ex. Vs. Larsen and Toubro limited. In that case the Supreme
Court had affitmed the decision of the Orissa High Court reported

at (2008) 12 VST 31 (Orissa) wherein it was held that Circulars or
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other instructions could not provide the machinery or provisions for
levy of tax.

In the present case neither the Act nor the Rules framed therein
provide for a machinery for exeluding all components other than
service components for ascertaining the measure of service lax, The
abatement 10 the extent of 75% by a notification ora circulay cannot
substitute the lack ol statutory provisions 1o ascertain the value of
services involved in a composite contract,

Notwithstanding any contrary (o supra, i differential service lax
has been paid under WCT then recipient ol service has been eligible
to Cenvat Credit so it amounl Lo revenue neutral situation, They
rely on the decisions in the following cases : (i) Popular Vehicles &
Services Ltd Vs, Commissioner ol C.1x.,Kochi reported at 2010
(18) STR 493 (tri.-Bang); (i) R.Agarwal Infracon Pvt Ltd Vs.
CCE, Ahmedabad reported at 2010 (18) STR 39 (Tri.Ahmd); (ii1)
Sakthi Auto Components Lid Vs, Commissioner of C.Ex., Salem
reported at 2009 (14) STR 694 ( [ri-Chennat).

Entive demand is time barred. The SCN covers the period ol
01.07.2013 1o 31.03.2017 and was issued on 10.08.2018 whereas
fact was in the knowledge ol the department since 2004 and
onwards. Thus the SCN has invoked extended period of limitation
based on the allegation that the appellant has suppressed
information from the department.

The appellant had not suppressed any information  from  the
department and there was nol willtul mis-statenent on their part.
The SCN has not given any reason whatsoever for imposing penally
under Section 78 and baldly alleges thut there is suppression on
their part. Hence penally cannot be imposed under Section 78,
They rely on the decision of the Honble Fligh Cowrt ol Gujaral in
the case of Steel Cast Ltd reported at 2011 (21) STR 500 (Guy).
Penalty cannot be imposed under Section 77 ol the Finance Act
since- there is no short payment ol Service Tax. For imposing
penalty there should be an intention o evade payment ol Service
Tax. Since there was no intention on their part to evade Service

Tax, no penalty is imposable. They rely upon the decision ol the




I No GAPPLACOM/STR/O TR/ 202()

Hon’ble Supreme Court in the case of Hindustan Steel Ltd Vs, Stale
of Orissa reported at AIR 1970 (5C) 253,

xii) The issue involved in the present case is ol interpretation of
statutory provisions and for that reason not penalties can be
imposed. They rely upon the following case faws @ (1) Bharat
Wagon & Engg. Co Ltd vs. Coninuissioner of C.Ex., Patna reported
al 2002 (146) ELT 118 (Tri.-Kolkata); (2) Goenka Woolen Mills
Ltd Vs, Commissioner of C.Ex., Shillong reported at 2001 (135)
ELT 873 (Tri.-Kolkata), (3) Bhilwara Spinners itd Vs,
Commiséioncr of C.Ex., Jaipur reported at 2001 (129) ELT 458

(Tri.-Del)

5. Personal [Hearing in the case was held on 10.09.2021 through virtual
mode. Shei Vipul Khandhar, CA, appearcd on behalf ol the appellant for the
hearing. He reiterated the submissions made in appeal memorandum and

written submission dated 15.09.2021.

6. [ have gone through the facts ol the case, submissions made in the
Appeal Memorandum, and submissions made at the time of personal hearing,
and evidences available on records.  The issue to be decided is whether the
service provided by the appellant is “Construction ol Residential Complex
Services” as contended by them or “Works Contract Services™ as contended
by the department. The demand pertaing to period from July, 2013 to Y.
2016-17. 1 find that w.e.l. 01.07.2012. Section 65 has been replaced by
Section 65B of the Finance Act, 1994, ‘Works Contract’ is defined under

Section 658 (54) of the Finance Act, 1994 as

« “works contract” means a contact wherein transfer of property in
goods involved in the execution ol such contract is leviable to tax as
sale of goods and such contract.is for the purpose of carrying oul
construction,  erection, commissioning, iostallation, completion,
fitting out, repair, maintenance, renovation, alteration of any movable
or immovable property or fot cartying out any other simila activity or
“a part thereof in relation to such property”.

/"\
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Further, Section 66L of the Finance Act, 1994 specilies the Pectared

Services|which are subject to levy of Service Tax and sub-section (b) reads as

6.2

4 construction of a complex, building, civil structure or a part

hereof, including a complex or building intended Tor sale (o a

—

buyer, wholly or partly, except where the enfire consideration is

rbceived after issuance of  completion certificate by the

[

jompetent authonty™.

lom a reading of both delinitions, I find that il the service Is

T

E

involvirlg only construction activity without supply of goods or material ihe

same wpuld be covered by the Section 660 (b) of the Finance Act, 1994 and

be chalgeable to Service Tax as Construction Services. However, it the

construftion activity involves supply of goods or malerials used in such

construbtion then such activity would be covered under Works Contract

Servied in terms of Section 6513 (54) of the Finance Act, 1994,

6.3

Ih the present case, I find that the construction service provided by the

appellaht is in terms of a development agreement and as per the conditions of

the ageement, all the material, goods, instruments ete. thut are reguired Lo

constrdet the said property will be purchused by the appeltant. ltems like

bricks,|cement, iron and steel etc. will be purchased by the appellant. I [ind

that thi appellant has not disputed or contested these lacts, Therefore, it 1s

eviden} that the activity of the appellant is not merely a construction service,

but thd same is a composite works contract involving construction service as

well ag supply of goods used in providing the construction service. Theretore,

the sefvice provided by the appellant is appropriately covered by the scope

of *Warks Contract’ service as defined under Section 6503 (54) ol the Finance

Act, 1994,

7.

The judgements cited by the appellant in their supporl are not

applichble to the facts of the present case us the said judgements were n

resped

¢ of Section 65 of the Finance Act, 1994 as it stood prior 1o its

Jment by the Finance Act, 2007 A new sub-section {(zzzza) was
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inserted in Section 65 (105) in Finance Act, 2007 and works contract was

Llefined as a taxable service w.e.l’ 41.6.2007.

1 find that the Ilon'ble ‘Tribunal had in the case of Tmaar MGE

Construction Pvt Lid. Vs. Commissioner of C.lix., & Cus, New Delhi

reported at 2020(034) GSTL 0509 (Tri.Del.) held that

22.  The Supreme Court in Larsen & Toubro examined as to whether Works
Contract Service can be classified under Seetion 65(105Y 22zl and held that
the scope of Scction 65(105)(zzzh) is limiled to cover contract ol service
simplicitor only and not a composite works contract. The Suprente Court
noticed that it is only wee.l. | June. 2007 thal Section 05(105)(zz77a) was
introduced 1o cover composite works contract and so works contract cannol
be covered umder any other category of services prior to 1 June, 2007, The
relevant portion of the judgment is reproduced below :

“15. A reading of this judgment. on which counsel for the
assessees heavily relied, would go to show that the separation
of the value of goods contained in (he exceution of a works
contract will have to he determined by working from the value
of the entire works contract and deducting therefrom charges
towards labour and services. Such deductions are stated hy the
Conslitution Bench to be eight in sumber. What iz important
in particular is the deductions which are {o he made under
sub-paras (f), (g) and (. Under cach of these paras. a
bifurcation has (0 be made by the chaiging Section iiscll so
that the cost of estabiishmeni of the contractor is bilurcated
into what is relatable to supply of labour and services.
Similarly. all other expenses have aiso o be bifurcated insoiar
as they are relatable to supply ol fabour and services. and (he
same goes for the profit that is carned by the conlractor. These
deduchions are ordinarily to be made [tom the contractor's
accounts. However, il il is found that contractors have not
maintained proper accounts, or their accounts are found 1o be
not worlhy of eredence. it is lelt to the legislature to weseribe
a formula’on the basis of a fixed péreontage of the vallue of the
entire works contract as relulab\c to the labour and service
element of it. This judgment. therefore. clearly  and
unmistakably holds that untess the splitting of an indivisible
works contract is done taking into account he eight heads of
deduction, the charge to (ax ihal would be made woukd
otherwise contain, apait from other things, the entite cost of
establishment, other expenses, and profit earned by the
contractor and  would transgress into  forbidden territosy
namely into such portion of such cost. expenses and profit as
would be attributable in the works contract (o the wransler of
sroperty in goods in such contracl. This being the case, we
i‘cell that the learned counsel for e assessecs are on [irm
round when they state that the service lax charging section
iself must lay down with specificity that the levy ol service
tax can only be on works contracts. and (he ineasure of fax can
only be on that portion ol works contracts which contain a
service element which is to be derived from the gross amount
charged for the works contract less the value ol property in
goods transferred in the execution of the works contract. This
not having been done by {he Finance Act, 1994, it is clear that
any charge to tax under the live heads in Section 45(105)
noticed above would only be of service conlracts simplicitor
and not composite indivisible woiks contracts.

XEXXXXX NNKNXXX
XNEXNXKX
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24. A close took at the Finanee Act, 1994 would show that
the five taxable services velerved (o i the charging Section .
65(103) would refer only fo selvice contracts simplicitor and
nol 1 composite works vonlraets. This is clear [rom the very
languuge ol Section 65¢105) which delines “taxable serviee”
as “any service provided”. All the services referred o in e
said sub-clauses are service contruels simplicilor without any
other element in them, such as for example, o service conliact
which is a commissioning and installation. oy erection,
comimissioning  and installation  contract, Fusther, tnder
Section 67, as has been pointed out above, the value ol «
luxable service is the gross amouwil clarged by (he serviee
provider for such service rendered by his This wotihd
unmistakably show (hat what 1s relerred (o in the charging
provision is the taxation ol service contracts simplicitor and
not composite works contracts, such as are contained on (he
facts ol the present cases. 1l will alsu be noticed thal no
altlempt o remove the  non-service  elements from the
composite works contracts has heen made by any of the
aforesnid Sections by deducting from the gross value of the
works contract the value of property in goods (ranslerred in
the execution of a works contract.”

3, It is, therelore, clear fromy the aforesaid judgment of the Supreme Court
L Larsen & Toubro that u Compusite Works Contriet cannat be taxed under
"C'S under Section 65105 ) zzzh) as the scope is Himited to cover contraet of
dervice simplicitor only.

o b

8. Ih view of the above discussions and the decision of the Hon’ble
Tribundl, I find that the service provided by the appellunt is a composite work
contrack falling within the scope of” Works Contract as defined under Section
65B ($4) of the Finance Act, 1994 and chargeable 10 Service Tax
accordingly. 1, therefore, find that the appeltant are liable to pay the amount

of Service Tax demanded and confirmed by the impugned order.

9. The appellant have also contended that it differential service tax is held

to be [payable under Works Contract, the recipient of service would be
eligiblg to Cenvat Credit and it wmounts 1o revenue neutral sittation. I do not
find arjy merit in this contention of the appellant. In terms of Rule 2(1) (1) (A)
of the [Cenvat Credit Rules, 2004, service portion in the execution of works
contrabt and construction services are excluded [from the scope of ‘input
service’. Theretore, the contention of the appellant in this regard is not

tenabl

L

10. |The appetlant have also raised the issue of limitation. 1 find that the

nt had despite being engaged in providing service under a composile
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orks contract intentionally mis-classificd the service provided by them as
nerely construction services. The fact of the construction service being
provided along with supply of goods and malerials was not disclosed to the
depariment. These relevant facts came (o the notice of the department only in
khe course of the Audit of records of the appellant and therefore, this s «a
clear case of suppression of facts. ‘Therefore, the extended period of

limitation has been rightly invoked.

1. The appellant have also contended that penaltly is not imposahle upon
them as there was no infent to evade service Lax and have relied upon various
judgements in their support. However, 1 {ind that the actions of the appeliant
in suppressing the facts and mis-classifving the composite works contract
provided by them as Construction services is indicative of their intent o not
pay apptopriate service tax on the Works Contract service provided by them.
Therefore, their claim on lack of intent (o evade payment of service tax is

without merit.

12, In view of the above discussions, | reject the appeal filed by the

appellant and uphold the impugned order.

13. mﬂwﬁmaﬁﬁﬂémﬂﬁwmaﬁ%ﬁﬁw

STar gl

The appeal filed by the appellant stands disposed off in above terms.

(-v\‘ﬁﬁﬁuh iKuniar )

Commissioner (Appeals)

Altested: Date;  .0v.2021.

(N.SUryanarayanan. lyer)
Superintendent(Appeals),
CGST, Ahmedabad.
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The Assistant Commissioner, Respondent
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